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SETTLEMENT AND RELEASE AGREEMENT

This Settlement Agreement (“Settlement Agreement”) sets forth the principal terms of a

settlement (the “Settlement™) by and among Zachry Industrial, Inc. (“Zachry” or the “Defendant™) and
its affiliated debtors and debtors in possession in the above-captioned chapter 11 cases (together with

Zachry, the “Debtors”), and plaintiff Avis Lamotte (the “Plaintiff”) (together with Debtors, the

“Parties,” and each individually, a “Party”) on her own behalf and on behalf of others similarly situated

(together with Plaintiff, for purposes of the Settlement only, the “Settlement Class” (defined in further
detail infra § 2), with each individual person who is a member of the Settlement Class, including
Plaintiff, a “Class Member”), by and through their undersigned counsel, J. Gerard Stranch, 1V, Michael
C. ladevaia of Stranch, Jennings & Garvey, PLLC, Samuel J. Strauss and Raina Borrelli of Strauss
Borrelli, PLLC, Lynn A. Toops and Amina A. Thomas of Cohen & Malad, LLP, and Matthew S. Okin
and David L. Curry, Jr., of Okin Adams Bartlett Curry, LLP (for purposes of the Settlement only, “Class

Counsel™), subject to approval under Rule 9019 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”) by the United States Bankruptcy Court for the Southern District of Texas (the

“Bankruptcy Court™), in the above-captioned chapter 11 cases, of all disputes, controversies, claims,

and causes of action arising out of, or otherwise related to, the allegations and/or claims brought in
Plaintiff’s Class Action Complaint [Adv. D.I. 1] (the “Complaint,” and the underlying litigation, more
generally, the “Dispute™) under the Worker Adjustment and Retraining Notification Act, 29 U.S.C. 8§
2101-2109 (the “WARN Act”) in Avis Lamotte v. Zachry Industrial, Inc., Adversary No. 4:24-AP-

03122 (the “Class Action” or the “Adversary Proceeding”). The Parties, by and through their respective

counsel, stipulate and agree as follows:

RECITALS
WHEREAS, between January 1, 2024, and August 8, 2024, Plaintiff and certain other

employees of Debtor who worked at 3752 S Gulfway Dr., Sabine Pass, Texas 77655, the Zachry Human
Resources/Recruiting office at Port Arthur, Texas, and the supporting facilities located in Baytown,
Texas, Orange, Texas, and Beaumont, Texas, all of which constitute a single site of employment (the

“Golden Pass Project”), were laid off by Zachry (as defined by Zachry);
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WHEREAS, on May 21, 2024, Zachry, and twenty of its affiliated entities, each filed a

voluntary petition for relief under chapter 11 of Title 11 of the United States Code (“Bankruptcy Code”)

in the Bankruptcy Court. The chapter 11 cases are being jointly administered under Case No. 24-90377
(M1);

WHEREAS, on June 17, 2024, Plaintiff commenced the Adversary Proceeding and filed the
Complaint against Zachry for alleged violation of the WARN Act;

WHEREAS, the Complaint asserts that Zachry is liable to Plaintiff and a putative class for
damages in the amount equal to the sum of each Class Member’s unpaid wages, salary, commissions,
bonuses, accrued holiday pay, accrued vacation pay, pension and 401(k) contributions, and other
COBRA benefits they allege they are entitled to receive in accordance with the WARN Act as a result
of Zachry’s alleged violation of the WARN Act;

WHEREAS, on July 22, 2024, Zachry filed an Answer and Affirmative Defenses to the
Complaint, denying all liability in respect of the allegations in the Complaint;

WHEREAS, Zachry continues to deny all liability, including but not limited to because: (1) the
circumstances resulting in the layoffs were unforeseeable in the sixty (60)-day period preceding the layoffs,
satisfying the 29 U.S.C. § 2102(b)(2)(A) WARN Act exception for unforeseeable business circumstances;
(2) Zachry was reasonably seeking capital to avoid layoffs, satisfying the 29 U.S.C. § 2102(b)(1) WARN
Act “faltering company” exception; and (3) Zachry gave as much notice to the putative Class Members as
was practicable under the circumstances, satisfying 29 U.S.C. § 2102(b)(3);

WHEREAS, there are significant, complex legal and factual issues in dispute between the
Parties that would, absent consensual resolution, require extensive discovery, including class discovery,
and potentially involve protracted litigation and risks to the Parties and putative Class Members;

WHEREAS, Class Counsel have conducted a thorough investigation into the facts of the Class
Action. Class Counsel spent considerable time interviewing Class Members. Class Counsel also
reviewed and analyzed many documents, as well as data provided by Zachry. Class Counsel further
researched the Defendant, its public filings, and its operations in Port Arthur, Texas. Class Counsel
investigated the number of Zachry’s legal and factual defenses. Based on Class Counsel’s independent

investigation and evaluation, Class Counsel is of the opinion the Settlement is fair, reasonable, and
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adequate and, in light of all known facts and circumstances—including potential litigation risks such as
significant delay, the potential that class certification may not be granted, the defenses asserted by
Defendant, and numerous potential appellate issues—is in the best interest of the Settlement Class. The
Debtors and the Debtors’ counsel also agree the Settlement is fair and in the best interest of the
Settlement Class and the Debtors’ estates.

WHEREAS, in an effort to resolve the Dispute, the Parties participated in mediation with Ms.
Gloria Portela (the “Mediator”), including the preparation of confidential mediation statements for the
Mediator, multiple Zoom sessions with the Mediator, as well as, a full day in-person mediation session
on September 3, 2024;

WHEREAS, to avoid extensive, costly, prolonged, and uncertain litigation, the Parties want to
enter into a final settlement and release of any and all claims, demands, debts, liabilities, obligations,
liens, actions and causes of action, costs, expenses, attorneys’ fees, damages, and other amounts or
claims, that the Releasing Parties (defined infra § 35) may have had, now have, or hereafter may have
against the Released Parties (defined infra § 35), as asserted in the Complaint, the Class Proof of Claim
(defined infra 8 17), the Proofs of Claim by any Class Members (defined infra § 16), or which materially
relate to, or arise from, the violations of WARN Act alleged in the Complaint in accordance with the
terms of this Settlement, subject to Bankruptcy Court approval;

NOW, THEREFORE, in consideration of the mutual promises and agreements set forth
herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, Plaintiff, on behalf of herself and as a representative of the Settlement Class (“Class
Representative”), the Settlement Class, Class Counsel, and the Debtors, agree, subject to Bankruptcy
Court approval, as follows:

SETTLEMENT

1. Class Counsel — For Settlement purposes only, J. Gerard Stranch, IV, Michael C.
ladevaia of Stranch, Jennings & Garvey, PLLC, Samuel J. Strauss and Raina Borrelli of Strauss Borrelli,
PLLC, Lynn A. Toops and Amina A. Thomas of Cohen & Malad, LLP, and Matthew S. Okin and David

L. Curry, Jr., of Okin Adams Bartlett Curry, LLP shall be appointed “Class Counsel.”
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2. Settlement Class — For Settlement purposes only, the “Settlement Class” shall refer to
Plaintiff, as well as other similarly-situated employees of Zachry who: (i) worked at and/or received
assignments from the Golden Pass Project; (ii) were laid off (as defined by Zachry) between January 1,
2024, and August 8, 2024%; (iii) are affected employees within the meaning of 29 U.S.C. § 2101(a)(5);
and (iv) have not filed a timely request to Opt-Out of the Settlement Class. The list of putative Class
Members that constitute the Settlement Class completely and in its entirety is set forth in the attached

Exhibit B. To the extent that there is any alleged inconsistency, Exhibit B controls.

3. Class Representative — For Settlement purposes only, Plaintiff Avis Lamotte shall be
appointed the “Class Representative.”

4. Class Members Subject to Settlement — Plaintiff and each and every individual Class

Member, including his or her agents, attorneys, heirs, representatives, and assigns, shall be bound by
this Settlement Agreement, the Preliminary Approval Order (defined infra § 12), and the Final Approval
Order (defined infra § 12).

5. Settlement Amount — Subject to Bankruptcy Court approval, in full and final

settlement of the Class Action and Released Claims, the Parties agree that Debtors shall fund the
Settlement by making a payment to the Settlement Administrator (defined infra § 10) in the total amount

of $7,000,000 USD (the “Settlement Amount™), which includes: (i) a Service Payment (defined infra §

8), (i) the amount from which settlement distributions will be made to individual Class Members (each

individual payment to an individual Class Member, a “Settlement Award,” and the total combined

amount of all Settlement Awards, the “Total Settlement Award Amount™), (iii) Class Counsel Fees

(defined infra § 9), Administration Costs (defined infra § 10), including but not limited to the cost of
issuing Settlement Class Notices (defined infra § 18), and (iv) all taxes and withholdings an employer
is required to make arising out of, or based on, Settlement payments to the Settlement Class, including:

(1) Federal Insurance Contribution Act (“FICA™), (2) Federal Unemployment Tax Act (“FUTA”), and

1 This definition excludes employees who (i) were terminated for any reason other than layoff, as that
term is defined by Zachry; (ii) voluntarily quit, resigned, or retired; (iii) were rehired (within a six-
month period following the termination of employment); and/or (iv) transferred to another Zachry
location or function, as determined by Zachry in its sole discretion.
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(3) State Unemployment Tax Act (“SUTA”) obligations. After accounting for the Service Payment,
Class Counsel Fees, Administration Costs, and all taxes and withholdings, the Total Settlement Award
Amount shall be distributed among the Settlement Class according to a formula provided by Class
Counsel that will properly pay each Class Member for the damages he or she incurred.

6. Notice Costs — Defendant recognizes and understands that the funds necessary to pay
for the issuance of the Settlement Class Notices (defined infra § 18) may be required before the
Settlement Class Notices are distributed to Class Members, and that any such payment shall be included
in, and not in addition to, the total Settlement Amount of $7,000,000 noted above. Defendant agrees to
pay for the issuance of the Settlement Class Notices as part of the Settlement Amount before full
funding, as described herein.

7. Settlement Awards Considered Income — All Settlement Awards made to Class

Members under this Settlement Agreement shall be deemed to be income to such Class Members solely
in the year in which the Class Members receive such payments. It is expressly understood and agreed
that the receipt of a Settlement Award will not entitle any Class Member to any additional compensation
or benefits from Zachry under any company bonus, contest, compensation, benefit plan, or agreement
in place during the period covered by the Settlement, nor will it entitle any Class Member to any
increased retirement benefits, 401(k) benefits, matching benefits, or deferred compensation benefits
(notwithstanding any contrary language or agreement in any benefit or compensation plan document
for Zachry that might have been in effect during the period covered by the Settlement).

8. Class Representative Service Payment — Subject to Bankruptcy Court approval, a

payment in the amount of $2,000 shall be made to the Class Representative, Avis Lamotte, as a class

services award (“Service Payment”), to be deducted from the Settlement Amount for her role as Class

Representative in the Class Action. The Settlement Administrator (defined infra § 10) will issue an
IRS Form 1099 to the Class Representative for the Service Payment, and the Class Representatives will
be solely responsible for correctly characterizing the Service Payment for tax purposes and for paying
any taxes on the amounts received.

9. Class Counsel Fees — Subject to Bankruptcy Court approval and following distribution

of the Settlement Class Notices (defined infra § 18) to, and the opportunity to object by, parties in
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interest (including the United States Trustee), Class Counsel shall receive attorneys’ fees and costs in
the maximum amount of $2,333,333.34, plus reasonable and actual incurred expenses (collectively,

“Class Counsel Fees”). All Class Counsel Fees shall be deducted from the Settlement Amount.

Defendant agrees not to object to the payment of Class Counsel Fees. The Class Counsel Fees will
cover (a) all of Class Counsel’s work performed on the Class Action; (b) all fees and costs incurred to
date in the Class Action; (c) all work to be performed on the Class Action (subject to Bankruptcy Court
approval); (d) all fees and costs to be incurred in the Class Action (subject to Bankruptcy Court
approval); (e) administration of the Settlement (other than those fees and costs attributable to the
Settlement Administrator, defined below); (f) resolution of the Class Action and associated Adversary
Proceeding; and (g) any challenges, writs, or appeals to the Settlement. Should Class Counsel request
and/or the Bankruptcy Court approve a lesser amount for Class Counsel Fees, the difference between
the lesser amount, and the maximum amount set forth above, shall be added to the Total Settlement
Award Amount. Approved Class Counsel Fees shall be paid to Class Counsel within seven (7) days of
the Effective Date (defined infra § 15).

10. Settlement Administrator — Subject to Bankruptcy Court approval, Class Counsel

shall be authorized to retain Kroll Settlement Administration LLC (“Kroll”) as the settlement

administrator (the “Settlement Administrator”), subject to the Debtors’ approval of the Settlement

Administrator. All costs and fees associated with the administration of the Settlement, including but
not limited to the disbursement of Settlement Awards and the Settlement Class Notices (defined infra

§ 18) (“Administration Costs™), shall be deducted from the Settlement Amount. The Settlement

Administrator shall coordinate with the Debtors to create a Qualified Settlement Fund (“QSF”) from
which to disburse Settlement Awards and other applicable fees and costs. Within ten (10) days of the
Preliminary Approval Order (defined infra § 12), Defendant shall provide a spreadsheet to the
Settlement Administrator that lists for each Class Member their name, last-known address, and last four

digits of their social security number (“Class Member Spreadsheet”). The Parties agree that (i) the

Class Member Spreadsheet data as well as any other Settlement Class data (together, “Settlement Class

Data™) will be used solely by the Settlement Administrator, who will agree to keep such information

confidential, (ii) the Settlement Administrator will use the Settlement Class Data for the sole purpose
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of effectuating the Settlement, and (iii) the Settlement Class Data will not be provided to Class Counsel.
The Class Member Spreadsheet shall be based on Defendant’s personnel records and provided in a
format reasonably acceptable to the Settlement Administrator. Defendant agrees to consult with the
Settlement Administrator before the Class Member Spreadsheet production date to ensure the format
will be acceptable to the Settlement Administrator. The Settlement Administrator will run a check of
the Class Members’ last-known addresses against those on file with the U.S. Postal Service’s National
Change of Address List. Within ten (10) days of receipt of the Class Member Spreadsheet from
Defendant, the Settlement Administrator will mail Settlement Class Notices to the Class Members.
Settlement Class Notices returned to the Settlement Administrator as non-delivered shall be re-sent to
the forwarding address, if any, on the returned envelope. If there is no forwarding address, the
Settlement Administrator will conduct a computer search for a new address using the last four digits of
the Class Member’s social security number. Said search will be performed by the Settlement
Administrator one time for each Settlement Class Notice returned without a forwarding address per
Class Member. Upon completion of these steps by the Settlement Administrator, Defendant and the
Settlement Administrator shall be deemed to have satisfied their obligations to provide Settlement Class
Notice to any affected Class Members and, regardless of whether the affected Class Members actually
received Settlement Class Notice, the affected Class Members shall remain members of the Settlement
Class and shall be bound by all the terms of the Settlement and the Court’s Final Approval Order
(defined infra § 12).

11. CAFA Notice Requirements — Defendant shall work with the Settlement

Administrator to issue the notices of settlement contemplated by the Class Action Fairness Act of 2005,
28 U.S.C.A. 8 1332(d) et seq. (“CAFA”), in accordance with the deadlines provided by CAFA. The
Final Fairness Hearing (defined infra § 12) to approve this Settlement Agreement shall be scheduled
for a date that will allow for the notice requirement of CAFA to be satisfied (28 U.S.C.A. § 1715(d)).
The Class Representatives and Class Counsel agree to cooperate and provide Defendant with any data
or information they possess which may be helpful to Defendant in complying with the CAFA notice

requirements.

Page 7 of 25



Case 24-90377 Document 1030-1 Filed in TXSB on 09/26/24 Page 16 of 45

12. Settlement Filings — The Parties shall jointly file with the Bankruptcy Court a motion

under Rule 23 of the Federal Rules of Civil Procedure (the “Federal Rules”) as made applicable by

Bankruptcy Rules 7023 and 9019 (the “Settlement Motion” or “Rule 9019 Motion”), for approval of

this Settlement Agreement through a two-stage hearing process. The Settlement Motion shall request
an initial hearing to be set on the earliest date convenient for the Bankruptcy Court and seek entry of an

order conditionally approving this Settlement Agreement (the “Preliminary Approval Order”), among

other things. The Parties shall jointly request a final fairness hearing (the “Final Fairness Hearing™) on

or around ninety (90) days (as required under CAFA) after the Preliminary Approval Order. At the
Final Fairness Hearing, the Parties shall seek entry of an order, among other things, approving this

Settlement Agreement on a final basis (the “Final Approval Order” and, together with Preliminary

Approval Order, the “Approval Orders”). The Debtors shall use commercially reasonable efforts to

achieve entry of the Approval Orders as soon as reasonably practicable, including by working in good
faith to promptly resolve all formal and informal objections, if any, to the Rule 9019 Motion. If
requested by the Debtors, the Plaintiff and Class Counsel shall take reasonable actions in support of the
entry of the Approval Orders and shall not take any action inconsistent with obtaining the Approval
Orders.

13. Preliminary Approval Order — The Preliminary Approval Order shall, among other

things: (a) conditionally approve this Settlement Agreement; (b) certify the Settlement Class for
purposes of this Settlement only; (c) approve the filing of the Class Proof of Claim as a class proof of
claim; (d) authorize the Plaintiff, through Class Counsel or Settlement Administrator, to provide
Settlement Class Notice (defined infra 8 18) addressing, among other things, the Settlement and the
certification of the Settlement Class; (e) implement reasonable procedures for individual Class
Members to Opt-Out of the Settlement Class or object to this Settlement Agreement as set forth in the
Preliminary Approval Order; and (f) schedule a Final Fairness Hearing.

14. Final Approval Order — The Final Approval Order shall, among other things: (a)

approve this Settlement Agreement on a final basis; (b) approve the material terms of the Settlement as
set forth in this Settlement Agreement, including procedures for distributing the Settlement Amount to

members of the Settlement Class; (c) approve the release of the Released Claims set forth herein by the
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Releasing Parties (excluding Opt-Outs); (d) provide that the Adversary Proceeding is dismissed with
prejudice upon the receipt of Settlement Amount by the Settlement Administrator; and (e) approve such
other procedures as may be necessary or desirable to implement this Settlement Agreement set forth
herein.

15. Effective Date — The effective date of this Settlement Agreement shall occur on the
latest date of the following events: (a) when the period for filing any appeal, writ, or other appellate
proceeding opposing the Settlement has elapsed without any appeal, writ, or other appellate proceeding
having been filed; (b) when any appeal, writ, or other appellate proceeding opposing the Settlement has
been dismissed finally and conclusively with no right to pursue further remedies or relief; or (c) when
any appeal, writ, or other appellate proceeding has upheld the Bankruptcy Court’s Final Approval Order
with no right to pursue further remedies or relief (the “Effective Date”). It is the intention of the Parties
that the Settlement shall not become effective until the Final Approval Order is completely final and
there is no further recourse by any appellant or objector who seeks to contest the Settlement.

16. Bar Date — On July 26, 2024, the Bankruptcy Court entered an order [Bankr. D.I. 636]

setting September 16, 2024, at 5:00 p.m. (prevailing Central Time) (the “Bar Date”) as the deadline for

all claimants to file their individual proof of claim (“Proof(s) of Claim”) for any alleged prepetition

claims against the Debtors.

17. Class Proof of Claim — Class Counsel shall, in the above-captioned chapter 11 cases,

file a proof of claim on behalf of the Settlement Class (the “Class Proof of Claim™) within five (5)

business days from the execution of this Settlement Agreement. For Settlement purposes only, the
Debtors shall consent to: (a) the application of Bankruptcy Rule 7023 to the Class Proof of Claim, as
well as the certification of the Settlement Class pursuant to Federal Rules of Civil Procedure 23(b)(2)
and (b)(3), as modified and made applicable in the Bankruptcy Cases by Rules 7023 and 9014 of the
Bankruptcy Rules; and (b) the filing and allowance of the Class Proof of Claim as set forth herein in an
amount equal to the Settlement Amount, and the Debtors shall not object to the Class Proof of Claim
before the Effective Date.

18. Settlement Class Notices — Upon appointment, Settlement Administrator shall be

responsible for the production and mailing of all notices required to be provided to the Class Members
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(the “Settlement Class Notice(s)”), including taking reasonable steps in the event Settlement Class

Notice is returned as undeliverable (see supra § 10). Class Counsel shall perform the responsibilities
of the Settlement Administrator until a Settlement Administrator is appointed, including the production
and mailing of all Settlement Class Notices.

19. Contents of the Settlement Class Notice — The Settlement Class Notice shall contain

the following information:

e That this Settlement Agreement shall only become effective on the Effective Date, subject
to its approval by the Bankruptcy Court and the Bankruptcy Court entering a Final
Approval Order without material modification under Bankruptcy Rules 7023 and 9019;

e That, upon approval and occurrence of the Effective Date, this Settlement Agreement shall
be effective as to all Class Members;

e That Class Members shall have the right to Opt-Out of the Settlement Class and to object
to this Settlement Agreement either in person or through counsel, at the Final Fairness
Hearing;

e That, upon the Effective Date, all Released Claims of a Class Member in the Settlement
Class (other than those claims to be paid under the terms of this Settlement Agreement)
shall be waived, and no person, including the Settlement Class Member, shall be entitled
to any further payment or other distribution thereon; and

e Thatany Class Member wishing to exercise his/her right to Opt-Out of the Settlement Class
shall complete the Opt-Out Form accompanying the Settlement Class Notice and mail it to
Class Counsel no later than then the Opt-Out Deadline.

20. Opting-Out of Settlement Class — Class Counsel shall cause Settlement Class Notice

to be issued to putative Class Members. Such Settlement Class Notice shall provide members of the
Settlement Class thirty (30) days from the date of mailing to Opt-Out of the Settlement (the “Opt-Out
Deadline™), but shall conspicuously disclose that the effect of his or her Opting-Out will be to bar any
recovery from any Debtor in connection with the Class Action or the allegations set forth in the
Complaint, unless such a putative Settlement Class member timely filed by the Bar Date individual
Proof(s) of Claims in the chapter 11 cases asserting claims arising from the allegations set forth in the
Complaint. Such Settlement Class Notice shall also state that any Class Member who (a) timely files
an individual Proof of Claim asserting claims arising from the allegations set forth in the Complaint and
(b) chooses to Opt-Out, may (i) pursue such claims in their individual capacity and (ii) will not receive

a Settlement Award. The form of the Opt-Out notice is set forth in the attached Exhibit A.

Page 10 of 25



Case 24-90377 Document 1030-1 Filed in TXSB on 09/26/24 Page 19 of 45

21. No Soliciting Opt-Outs — The Parties’ shared objective is to settle the Released Claims

in the Debtors’ chapter 11 cases. This objective cannot be realized if a substantial number of putative
Settlement Class members elect to Opt-Out of the Settlement Class. Class Counsel acknowledges
resolution of the Adversary Proceeding is in the best interest of the Settlement Class. Accordingly, the
Parties agree they will not solicit, or actively encourage, putative members of the Settlement Class to
Opt-Out of the Settlement Class. However, this Settlement Agreement neither prohibits Class Counsel
from counseling any putative member of the Settlement Class about his or her legal rights, nor prohibits
any putative member of the Settlement Class who seeks such counsel from electing to Opt-Out of the
Settlement Class.

22. Results of Opt-Out Notice and Procedure — Within five (5) business days after the

Opt-Out Deadline, Class Counsel shall provide a declaration to the Bankruptcy Court and the Debtors
reflecting the results of the Settlement Class Notice and Opt-Out process. This declaration shall inform
and disclose to the Bankruptcy Court and the Debtors about (a) the number of putative class members
who Opt-Out of the Settlement Class as a percentage against the total number of putative Class

Members (the “Opt-Out Percentage”); (b) the manner by which the Opt-Out Percentage was

determined, including underlying documents, if applicable (e.g., mathematical formulae and data sets
used); and (c) the names of the putative members of the Settlement Class who have Opted-Out.

23. Conditions for Effectiveness — The Debtors shall have the right and option, in their

sole discretion, to terminate this Settlement Agreement when the Opt-Out Percentage exceeds three
percent (3%) of the total members of the putative Settlement Class. The Debtors must elect to terminate
this Settlement Agreement by written notice delivered to Class Counsel on, or before, five (5) business
days following the date on which they receive the above-referenced written notice indicating the
threshold for Opt-Outs has been surpassed. If the Debtors do not exercise their right to terminate on, or
before, the expiration of that business day period, their right to terminate based on the Opt-Out
Percentage shall expire.

24. Failure to Opt-Out — Each putative member of the Settlement Class who has not

timely and properly elected to Opt-Out of this Settlement shall be a Class Member and shall receive

distribution of the Settlement Amount in accordance with this Settlement Agreement and shall be bound
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by the releases set forth below (see infra § 35). Each putative member of the Settlement Class who has
timely and properly elected to Opt-Out of this Settlement shall not be a Class Members and shall not
receive distribution of the Settlement Amount nor be bound by the release.

25. Releases Binding on All Class Members — Class Counsel acknowledges the releases

set forth below (see infra § 35) shall bind all Class Members who do not timely and properly Opt-Out.

26. Disbursement of Settlement Amount — The Settlement Amount shall be paid within

five (5) business days of the Effective Date. The Settlement Amount will be paid to a QSF identified
by the Settlement Administrator for distribution to the members of the Settlement Class as set forth
herein.

27. Disbursement of Settlement Agreement Fund Payments — The Settlement

Administrator shall be responsible for determining the share of each individual Class Member and the
preparation and mailing of the individual checks to each Class Member for his or her share under this
Settlement Agreement (including the Service Payment). Individual Settlement Award payments shall
be administered to Class Members by the Settlement Administrator. The Settlement Administrator shall
cause the individual checks to be mailed to each Class Member as soon as reasonably practicable, but
no more than thirty (30) days following the Effective Date.

28. Uncashed/Undelivered Settlement Checks — Following distribution of the checks for

each Class Member for his or her share under this Settlement, the Settlement Administrator shall
provide the Debtors no less frequently than monthly with the names of those Class Members whose
Settlement checks have been (a) returned as undeliverable or (b) remain uncashed or unnegotiated, as
well as the amounts due to each of those Class Members. For all checks returned as undeliverable, the
Settlement Administrator shall perform the forwarding address and/or change of address search
procedures outlined in above in § 10 with regard to disbursement of Settlement Class Notices. If, after
seventy-five (75) days from distribution, a check remains uncashed or unnegotiated, the Settlement
Administrator shall send a follow-up notice and/or replacement check. If any check remains
undelivered and/or uncashed after 120 days, the funds associated therewith will be treated as described

below in § 33 (“Treatment of Unclaimed Funds”).
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29. Responsibilities of Class Counsel — Class Counsel will respond to all inquiries of

Class Members arising from or related to this Settlement Agreement and may utilize the services of the

Settlement Administrator for this purpose when proper to do so.

30. Taxation of Each Class Member’s Share — The Settlement Administrator shall pay
and report each individual Settlement Award as wages. The Settlement Administrator will report each
individual Settlement Award to the appropriate taxing authorities on a Form W-2 issued to the Class
Member with their individual taxpayer identification number. Each individual Settlement Award shall
be subject to deductions for applicable taxes and withholdings as required by federal, state, and local
law. Neither the Debtors, nor Class Counsel, will calculate, withhold, or pay any taxes from the
distributions paid to Class Members under this Settlement Agreement. Each Class Member shall be
responsible for calculating and paying all applicable federal, state, and local income taxes, as well as
statutory taxes including, without limitation, FICA and federal and state unemployment insurance
amounts (“UI” and, collectively, “Payroll Taxes™), associated with the individual fund distribution that
the Class Member has received. Neither shall the Debtors nor Class Counsel be responsible for fulfilling
any requisite reporting requirements. Neither the Debtors nor Class Counsel believe that any FICA or
Ul tax liabilities exist with respect to distributions made in respect of this Settlement Agreement and
shall provide a statement with each payment expressing same. Plaintiff and the Settlement Class
acknowledge that neither the Released Parties nor Defendant’s counsel has provided or will provide
any tax advice. Moreover, Plaintiff and the Settlement Class acknowledge they are solely and entirely
responsible for the payment and discharge of all federal, state, and local taxes, if any, which may, at
any time, be found to be due upon or as a result of any amount that is paid to them under this Settlement
Agreement. Plaintiff and the Settlement Class agree to indemnify, defend, and hold the Released Parties
(defined infra § 35) from any claim or liability, or for any taxes and related penalties and/or interest,
asserted against the Released Parties relating to the manner in which payments under this Settlement
Agreement are allocated and paid.

31. Third-Party Beneficiaries — This Settlement Agreement is for the benefit of the

Parties themselves, along with any heirs, executors, or attorneys in fact, and not for the benefit of any

third parties, including commercial third parties who purport to obtain claims of the Class
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Representative or Class Members through assignment, transfer, or otherwise, if any. Absent an order
from the Bankruptcy Court, neither Class Counsel, Settlement Administrator, nor the Debtors shall be
obligated to distribute payments from the Settlement Amount, or otherwise, to Class Members except
pursuant to the provisions of this Settlement Agreement.

32. Uncashed Settlement Checks — Any Settlement Award checks which are not

deposited, endorsed, or negotiated within 120 calendar days of their date of issuance without any further

action by the Court, shall be deemed unclaimed funds (the “Unclaimed Funds”) on the 121st day

following the date of such issuance and treated as described below.

33. Treatment of Unclaimed Funds — If the total amount of Unclaimed Funds exceeds

10% of the Total Settlement Award Amount, the Unclaimed Funds shall be distributed to those Class
Members that have cashed their Settlement Award checks in proportion to their original Settlement
Awards. Any of these checks for additional payments to class members which are not deposited,
endorsed, or negotiated within 60 calendar days of their date of issuance, shall be deemed Remaining
Funds on the 61st day following the date of such issuance and treated as described below in § 34. If
the total amount of Unclaimed Funds constitutes 10% or less of the Total Settlement Award Amount,
the Unclaimed Funds shall be returned to the Debtors within ten (10) business days of becoming
categorized as Unclaimed Funds (i.e., on the 131st day following their date of issuance). In either event,
this Settlement Agreement shall remain binding on all Parties, including any and all Class Members
whose Settlement Awards were properly deemed Unclaimed Funds.

34. Any Other Remaining Funds — Any funds that are not distributed per the terms of

this Settlement Agreement (“Remaining Funds”), including any funds that remain, for any reason, after

the date on which all distributions, payments, and returns mandated by this Settlement Agreement are

completed (the “Settlement Distribution Completion Date™), including the amount of any uncashed

checks existing after redistribution of Unclaimed Funds pursuant to & 33 (if any), shall not be
redistributed among members of the Settlement Class but shall belong to Defendant. Accordingly, any
Remaining Funds shall be returned to the Debtors within ten (10) business days of the Settlement

Distribution Completion Date.
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35. Release of Debtors and Related Parties — Upon the Effective Date, except for any

rights arising out of, provided for, or reserved in this Settlement Agreement, the Class Representative
and each Class Member, for, and on behalf of themselves and their respective agents, attorneys, heirs,

representatives, or assigns (the “Releasing Parties”), will fully and forever release and discharge the

Debtors and their affiliates, and the Debtors’ estates, subsidiaries, predecessors, parent(s), SUCCeSSOrs,
assigns, officers, directors, shareholders, agents, employees, professionals, partners, members, insurers,
accountants, attorneys, representatives, and other agents, as well as their respective predecessors,

successors, and assigns (the “Released Parties™), of, and from, any, and all, claims, demands, debts,

liabilities, obligations, liens, actions and causes of action, costs, expenses, attorneys’ fees, and damages
of whatever kind or nature, at law, in equity and otherwise, whether known or unknown, liquidated or
unliquidated, contingent or non-contingent, asserted or unasserted, fixed or not, matured or unmatured,
disputed or undisputed, anticipated, suspected, or disclosed, that the Releasing Parties may have had,
now have, or hereafter may have against the Released Parties, which were asserted in the Complaint,
the Class Proof of Claim, the proofs of claim by Class Members, or which materially relate to, or arise

from, the violations of the WARN Act alleged in the Class Action (the “Released Claims”). On the

Effective Date, all Released Claims are deemed settled, released, withdrawn, and dismissed in their
entirety, on the merits, with prejudice.

36. Release of Debtors and Released Parties Pursuant to California Civil Code — The

Releasing Parties expressly waive and release, to the fullest extent that the law permits, any and all
provisions, rights, and benefits conferred by § 1542 of the California Civil Code, which provides:

Section 1542. Certain Claims Not Affected by General Release. A general release
does not extend to claims that the creditor or releasing party does not know or suspect
to exist in his or her favor at the time of executing the release and that, if known by
him or her, would have materially affected his or her settlement with the debtor or
released party; or by any law of any state or territory of the United States, or principle
of common law, which is similar, comparable, or equivalent to Section 1542 of the
California Civil Code.

37. Voiding Proofs of Claim — The Final Approval Order shall provide that the Class

Proof of Claim and any and all Proofs of Claim filed by the Class Members before the Effective Date
on account of liabilities asserted, assertible, and arising from, or out of, or relating to the allegations

and/or claims asserted in the Complaint or the Adversary Proceeding by Class Members, shall be
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disallowed and expunged from the Debtors’ claims register on the Effective Date. Nothing in this
Settlement Agreement shall waive, or limit, defenses available to the Debtors against any proof of claim
that has been, or may be, filed against the Debtors in the Bankruptcy Case. Any additional claims or
causes of action filed or asserted by any of the Class Members with respect to liabilities arising from
the allegations and/or claims alleged in the Adversary Proceeding shall be null, void, and of no effect.

38. Class _Members’ Exclusive Remedy — All claims of the Releasing Parties

arising from, or related to, the Adversary Proceeding are to be paid pursuant to the terms of, and in
accordance with, this Settlement Agreement. This Settlement Agreement represents each such
Releasing Party’s exclusive remedy as against any of the Released Parties for all Released Claims or
causes of action or claims for relief arising from the Adversary Proceeding. Accordingly, upon the
Effective Date, no Released Party shall be subject to liability or expense of any kind to any Releasing
Party with respect to any claim or cause of action arising from the Adversary Proceeding, including the
Released Claims. As of the Effective Date, each Releasing Party shall be enjoined from instituting, or
maintaining, any claim or cause of action arising from the Adversary Proceeding, including the
Released Claims, against any Released Party in any state or federal court or any other forum.

39. Dismissal of the Adversary Proceeding — The Parties agree that the Adversary

Proceeding shall be dismissed with prejudice upon receipt of payment of the Settlement Amount.
Zachry shall notify the Bankruptcy Court of the payment within five (5) business days following the
receipt of payment of the Settlement Amount.

40. Denial or Failure of Settlement Agreement — If the Bankruptcy Court denies

approval of this Settlement, or the conditions set forth herein are not met and the Effective Date does
not occur, then the Parties shall work in good faith to amend, revise, or otherwise modify the Settlement
Agreement and further seek the Bankruptcy Court’s approval of the Settlement. Alternatively, with the
agreement of the Parties, Zachry shall appeal any order denying the Settlement. However, if the Parties
agree to cease all efforts to amend, revise, or otherwise modify the Agreement or appeal the Bankruptcy
Court’s order denying the Settlement, this Settlement Agreement will be null, void, and of no force and
effect, and the rights and defenses of the Debtors, or any successor thereto, including any and all rights

of the Debtors to object to the Proofs of Claim and/or certification of the proposed class on any grounds
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permitted under applicable law, shall be reserved and retained. Upon such an event, all Parties reserve
all rights, defenses, and remedies with respect to the Class Action, the Class Proof of Claim, and any
Proofs of Claim filed by the Class Members, and all communications relating to the Settlement and
Settlement Agreement shall be deemed confidential settlement communication under Rule 408 of the
Federal Rules of Evidence.

41. Voluntary Termination of Settlement Before Final Approval Order - If any Party

timely and properly exercises its option to terminate this Settlement Agreement pursuant to any of the
applicable provisions herein, including, but not limited to, terminating this Settlement Agreement due
to the Opt-Out Percentage exceeding the stated threshold (see supra § 23), this Settlement Agreement
shall become null and void; all orders of the Court preliminarily or otherwise certifying the Settlement
Class, Class Counsel, or Class Representative, including for Settlement purposes only, shall be vacated;
and the Parties shall be returned to the status quo that existed in the Adversary Proceeding before the
date of execution of this Settlement Agreement (subject to appropriate extensions of deadlines to enable
the Dispute to proceed).

42. No Admission of Violation of WARN Act or Liability — This Settlement Agreement

is made, among other reasons, to avoid the uncertainties, delays, and expense of further litigation. The
payment of the consideration by, or on behalf of, any of the Parties herein, and/or their agreement to
this Settlement Agreement, is not, and shall not be construed as, an admission of liability of any kind,
including an admission as to the applicability of inapplicability of the WARN Act to the events or
circumstances identified in the underlying Complaint filed in the Class Action or the Adversary
Proceeding, as well as any violation of the WARN Acts and/or any other state or federal law, whether
pled, or unpled, all such liability being expressly denied. This Settlement Agreement, and/or its terms,
shall not be admissible in any proceeding against any Party, except in any proceeding to construe,
interpret, or enforce this Settlement Agreement or any of its terms. For avoidance of doubt, this
Settlement Agreement shall not be admissible in any proceeding arising from or related to any of the
matters addressed herein, including, but not limited to, the claims raised in the Adversary Proceeding
or similar claims raised by parties other than the Plaintiff. If the Final Approval Order is not entered or

is not a final order as defined supra § 12 above: (a) this Settlement Agreement and the recitals herein
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shall be without force or effect, and neither this Settlement Agreement, nor any of the statements herein,
shall be admissible in any proceeding involving the Parties; (b) neither the Settlement Motion, nor any
of the pleadings filed in support thereof, shall be admissible in any proceeding involving the Parties;
and (c) none of the provisions herein shall prejudice, or impair any rights, remedies, or defenses of any
of the Parties.

43. Governing Law and Jurisdiction — This Settlement Agreement shall be construed

pursuant to the laws of the State of Texas and the United States Bankruptcy Code. The Bankruptcy
Court shall retain exclusive jurisdiction over this Settlement Agreement, the Preliminary Approval
Order, the Final Approval Order, and any disputes or claims related to, or arising from, the foregoing.

44, Entire Settlement Agreement — This Settlement Agreement, and the Exhibits and/or

Schedules attached hereto, sets forth the entire agreement and understanding between the Parties, Class
Counsel, and each Class Member about the subject matter hereof, and supersedes all previous
discussions between, or among, each of the foregoing as to the matters herein addressed, and no
promise, understanding, or representation made by any Party or agent, director, officer, employee,
attorney, or financial advisor of any Party that is not expressly in this Settlement Agreement shall be
binding or valid.

The Exhibits to this Settlement Agreement are:

Exhibit A: Form of Settlement Class Notice and Opt-Out Form
Exhibit B: List of Putative Class Members

45, Recitals — The recitals set forth above are incorporated in full and made a part of this
Settlement Agreement.

46. Interpretation — This Settlement Agreement was the product of negotiations between
the Parties, and any rule of construction requiring ambiguities to be resolved against the drafting Party
shall not apply when interpreting this Settlement Agreement.

47. Conflicting Provisions — To the extent there is a conflict between the provisions of

this Settlement Agreement, the Preliminary Approval Order, and the Final Approval Order, each such
document shall have controlling effect in the following rank order: (1) the Final Approval Order; (2)

the Preliminary Approval Order; and (3) this Settlement Agreement.
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48. Amendments — Except by a written agreement the Parties or their counsel have signed,
along with any required approval of the Bankruptcy Court, this Settlement Agreement may not be
modified, amended, or supplemented by the Parties.

49, Waiver — The Parties may mutually waive any provision of this Settlement Agreement,
provided, however, such waiver must be in writing, signed by authorized representatives of all Parties,
and delivered either by mail, courier, facsimile, or electronic mail. A waiver of any provision of this
Settlement Agreement will not constitute a waiver of any other provision.

50. Cooperation and Further Assurances — The Parties shall cooperate with each other,

in good faith, to achieve, execute, and otherwise consummate the terms of this Settlement Agreement
and all related transactions, and to take all reasonable steps to give effect to all the terms, conditions,
and agreements in this Settlement Agreement.

51. Notices — Any notice or other communication required or permitted to be delivered
under this Settlement Agreement from any Class Member to Class Counsel, the Debtors, and/or the
Bankruptcy Court, shall be (a) in writing, (b) delivered personally, by courier service, by certified or
registered mail, first class postage prepaid and return receipt requested, or by electronic mail, (c)
deemed to have been received on the date of delivery, and (d) addressed as follows (or to such other
address as the Party entitled to notice shall hereafter designate by a written notice filed with the
Bankruptcy Court):

If to Zachry:

OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, P.C.

One Allen Center

500 Dallas Street Suite 2100

Houston, TX 77002

Attention: Patrick F. Hulla

WHITE & CASE LLP

609 Main Street, Suite 2900
Houston, TX 77002
Telephone: (713) 496-9700
Facsimile: (713) 496-9701
Attention: Charles R. Koster
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If to Class Members or Class Counsel:

STRANCH, JENNINGS, & GARVEY, PLLC
223 Rosa Parks Ave. Suite 200

Nashville, TN 37203

Attention: J. Gerard Stranch, 1V

OKIN ADAMS BARTLETT CURRY LLP
1113 Vine St., Suite 240

Houston, Texas 77002

Attention: Matthew S. OKkin

STRAUSS BORRELLI, PLLC
613 Williamson St., Suite 201
Madison, W1 53703

Attention: Samuel J. Strauss

COHEN & MALAD, LLP

One Indiana Square, Suite 1400
Indianapolis, Indiana 46204
Attention: Lynn A. Toops

52. Settlement Authority, Representations, and Warranties — Class Counsel represents

and warrants, on behalf of the Settlement Class, that they have the authority to (a) enter into this
Settlement Agreement; (b) compromise and settle all the claims and causes of action released herein;
and (c) release claims on behalf of the Settlement Class, contingent on the Opt-Out Percentage
remaining below the stated threshold herein (see supra § 23). The Debtors represent and warrant that
they are authorized to enter into this Settlement Agreement (subject to Bankruptcy Court approval) and
that they have the right to compromise and settle all the claims and causes of action released herein.
The Settlement Class represents and warrants that they own all the claims and causes of action released
herein and that no claims or portions of any claims released herein have been assigned, sold, or
transferred to any person or entity.

53. No Public Disclosure — The Plaintiff and Class Counsel will not make any public

disclosure of the terms and conditions of this Settlement or public comment on the allegations of the
Class Action, except for the filing of pleadings and declarations with the Court in support of the
Bankruptcy Court’s Preliminary and Final Approval Orders of the Settlement. Class Counsel will take
all steps necessary to ensure that Plaintiff is aware of and adheres to the restriction against any public
disclosure of and/or comment about the Settlement. The Plaintiff and Class Counsel will not have any

communications with the media or engage in discussion or disclosure of this Settlement through social
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media of any kind. Class Counsel will take all steps necessary to ensure the Plaintiff is aware of and
adheres to the restriction against any media/social media comment about the Settlement and its terms.
54. Counterparts — This Settlement Agreement may be executed by two (2) or more
counterparts, each of which shall be deemed an original, but all of which shall constitute one Settlement
Agreement. This Settlement Agreement may be executed on behalf of any of the Parties by counsel of
record either in the chapter 11 case or the Adversary Proceeding. This Settlement Agreement may be
executed by facsimile or electronic mail, and such facsimile or electronic mail signature shall be treated

as an original signature.

[Signature Pages Follow]
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IN WITNESS WHEREOQOF, the Parties hereto have executed and delivered this Settlement

Agreement as of the date set forth opposite their names.

CLASS REPRESENTATIVE:

AVIS LAMOTTE

Date Signed: September , 2024
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IN WITNESS WHEREOQOF, the Parties hereto have executed and delivered this Settlement

Agreement as of the date set forth opposite their names.

APPROVED BY SETTLEMENT CLASS COUNSEL:

J. GERARD STRANCH, IV
Date Signed: September , 2024

J. Gerard Stranch, IV

Michael C. ladevaia

STRANCH, JENNINGS, & GARVEY,
PLLC

223 Rosa Parks Ave., Suite 200
Nashville, TN 37203

Telephone: (615) 254-8801

Facsimile: (615) 255-5419
gstranch@stranchlaw.com
miadevaia@stranchlaw.com

MATTHEW S. OKIN
Date Signed: September , 2024

Matthew S. Okin (Texas Bar No. 00784695)
David L. Curry, Jr. (Texas Bar No. 24065107)
OKIN ADAMS BARTLETT CURRY LLP
1113 Vine St., Suite 240

Houston, TX 77002

Telephone: (713) 228-4100

Facsimile: (346) 247-7158
mokin@okinadams.com
dcurry@okinadams.com
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SAMUEL J. STRAUSS
Date Signed: September , 2024

Samuel J. Strauss

Raina C. Borrelli

STRAUSS BORRELLI, PLLC
613 Williamson St., Suite 201
Madison, W1 53703

Telephone: (608) 237-1775
Facsimile: (608) 509-4423
sam@straussborrelli.com
raina@straussborrelli.com

LYNN A. TOOPS
Date Signed: September , 2024

Lynn A. Toops

Amina A. Thomas

COHEN & MALAD, LLP
One Indiana Square, Suite 1400
Indianapolis, IN 46204
Telephone: (317) 636-6481
Itoops@cohenandmalad.com
athomas@cohenandmalad.com
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IN WITNESS WHEREOQOF, the Parties hereto have executed and delivered this Settlement

Agreement as of the date set forth opposite their names.

DEFENDANTS:

Zachry Group

TAMMY MALLAISE, Sr. Vice President, People & Culture

Date Signed: September , 2024
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IN WITNESS WHEREOQOF, the Parties hereto have executed and delivered this Settlement

Agreement as of the date set forth opposite their names.

APPROVED BY DEFENDANTS” COUNSEL

PATRICK F. HULLA
Date Signed: September , 2024

OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, P.C.

Christopher E. Moore (Texas Bar No. 24052778)
One Allen Center

500 Dallas Street Suite 2100

Houston, TX 77002

Telephone: (713) 655-0855

Facsimile: (713) 655-0020
Christopher.Moore@ogletree.com

Patrick F. Hulla

Madeline Nebel

700 West 47th St, Suite 500
Kansas City, MO 64112
Telephone: (816) 471-1301
Facsimile: (816) 471-1303
Patrick.Hulla@ogletree.com
Maddie.Nebel@ogletree.com

CHARLES R. KOSTER
Date Signed: September , 2024

WHITE & CASE LLP

Charles R. Koster (Texas Bar No. 24128278)
609 Main Street, Suite 2900

Houston, Texas 77002

Telephone: (713) 496-9700

Facsimile: (713) 496-9701
charles.koster@whitecase.com

Bojan Guzina

Andrew F. O’Neill

Barrett Lingle

111 South Wacker Drive, Suite 5100
Chicago, Illinois 60606

Telephone: (312) 831-5400
bojan.guzina@whitecase.com
aoneill@whitecase.com
barrett.lingle@whitecase.com
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